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High Court Form No. (J) 2. 

Heading of Judgment in Original Suit 

 

District : SONITPUR. 

 

IN THE COURT OF MUNSIFF NO.1, SONITPUR. 

 

 

Present : SMTI.POOJA SINHA, AJS, 

            MUNSIFF NO.1, SONITPUR. 

 

Tuesday, the 5th day of December, 2017 

 

TITLE SUIT NO.04 OF 2008 

 

1. Sri Mihir Kumar Borah 

       Plaintiff/s 

                                                                             Petitioner/s 

versus 

 

2.(a) Smti Bandana Borah 

   (b) Sri Ankur Borah 

   (c) Smti. Jitika Borah 

   (d) Smti. Arijita Borah 

              \Defendant/s 

                                                                           Opposite party/s 

 

This suit/ case coming on for final hearing on  09/11/2017 in the 

presence of – 

 

Sri Kashi Prasad Singh,  Advocate for the plaintiff; 

        

        and 

 

Sri Prabin Kumar Dutta,    Advocate  for the defendant, 

 

 

and having stood for consideration to this day, the court delivered the 

following judgment- 
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JUDGMENT 

The plaintiff has instituted this suit for Specific Performance of contract for 

Sale of landed property. 

 

1. The brief facts leading to the institution of this suit by the Plaintiff is 

that- 

That, the plaintiff and the defendant are relatives. The predecessor-in-

interest of the  defendants, late Prasanta Kumar Borah, who was own 

brother of the plaintiff, entered into a written contact on 14-06-2000 for 

selling his land at a total consideration of Rs. 1,20,000/- (Rupees one lakh 

twenty thousand) only. The agreement (No. 745 of 2000) was registered 

on the same very date with Sub-Registrar, Tezpur. The land that late 

Prasanta Kumar Borah intended to sell has been described in the 

Schedule  of the plaint as a plot of land measuring 3 Kathas 2.33 lessas 

covered by Dag No. 729 of P.P. No. 369(old)/379(new) situated at village 

SaikiaChiburiDekargaon, MouzaHaleswar, Tezpur, District Sonitpur, 

Assam. 

2. That, Late Prashanta Kumar Borah, who was suffering from cancer, was 

in need of money for his treatment. The plaintiff extended an advance of 

Rs. 1, 00,000/- (Rupees one lakh twenty thousand) to him. His (late 

Prasanta Kumar Borah’s) health Borah, however, could not obtain any 

permission from the authorities necessary for execution of the deed. On 

the other hand because of fast deterioration of the health of late Prasanta 

Kr. Borah, who was younger brother of his plaintiff except requesting him 

to execute the Deed of Sale had no other option.  He could not muster 

moral courage to insist much and take resort to law for getting execution 

of the Deed of sale. 

3. That, ultimately Prasanta Kumar Borah expired leaving all the defendants 

as his  heirs and successors under Hindu Law. The plaintiff approached 

the defendants with the balance consideration money with request to 

execute the Deed of Sale. The defendants, however, failed to honour his 

legitimate demand. Finding no  way out, this plaintiff caused service 

of a pleader’s notice dated 08-07-02 upon all the defendants with request 
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to them to obtain necessary permission and then to execute the Deed of 

Sale by accepting the balance consideration amount of Rs. 20,000/- 

(Rupees twenty thousand) only. All the defendants received the said 

 notice on 15-7-02 as is apparent from their respective signatures 

with date there under on the A/D card.  

4. That, on receipt of the said notice, Smti Bandana Borah, mother of the 

other  defendants, approached the plaintiff with a request to show the 

original Agreement of Sale. The plaintiff showed her the original 

Agreement of Sale then lying with the Sub-Registrar. She found the 

signature of her deceased husband there and then she agreed to execute 

the necessary Deed  of Sale in favour of this plaintiff along with her 

children. To make the plaintiff believe that genuineness of her 

intention, she handed over the possession of the land to the 

plaintiff sometime in August 2002.The land was measured 

unofficially by Haren Saikia, a Lot Mandal by profession (now 

expired) and on such measurement only 2 Kathas of land were 

found in the possession of the  defendants which were handed 

over by them to the plaintiff. The land was unofficially measured as 

the official map of land survey was unavailable at that time in the office 

of Circle Office, Tezpur. It was obvious that remaining land was under 

encroachment by the neighbours. Hence, Smti Bandana Borah asked the 

plaintiff to get the suit land officially measured and take back the 

possession of the remaining area of the suit land.  

5. That, she also requested the plaintiff to first mutate names of the 

defendants  replacing the name of deceased Prasanta Kr. Borah in the 

records of right so that necessary permission for sale/ purchase could be 

obtained from the authorities.  When the defendants formally 

applied, the plaintiff accordingly extended all help and ran from pillar to 

post to get names of all the defendant mutated in the Record of Rights 

(Jamabandi) which was finally done on 02-01-07. 

6. That, the plaintiff remained in contact with Office of the Circle Office, 

Tezpur, to get the land measured. The map remained unavailable for 

quite sometime. Even thereafter because of election for legislative 

assembly in the State and for rainy  season the land could not be 
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measured. Ultimately, this plaintiff got the entire land of Dag No. 

729 measured officially on 07-02-07 with the help of revenue 

officials and fixed RCC posts on each side of boundary 

demarcating the entire land which comprised of land belonging 

to the predecessor-in-interest of the defendants and his own 

land. Both land are adjoining each other. The remaining suit land 

was found on measurement in the possession of one Sri 

SurjaDeka. He handed over possession of around 1 katha 2 

Lessas of the land forming part of the suit land.  

7. That, near the suit land there are other plots of lands belonging 

to the heirs of late Hem Kanta Borah, the heirs of late 

ShishuKanta Borah and the heirs of Late Haren Borah. To have 

an approach path measuring around 100 (feet) in length,  all the 

above heirs together purchased through different kutcha deed 

lands from  different vendors in the months of August- 

September, 2004. As the defendants had not executed any Deed 

of Sale against the suit land in favour of this plaintiff, Sri 

BubulBhattacharjee (who looked after the purchases) 

approached her with a request to contribute some money to 

purchase the land for making the approach path. Smti Bandana 

Borah replied to him that as her husband had already entered 

into an agreement to sell the suit land to this plaintiff, she was 

not required to contribute any money as she would not have any 

personal benefit.  

8. That, after completion of the above formalities  and despite repeated 

requests by the plaintiff, all the defendants have failed to obtain 

necessary permission for sale/ purchase of land. They have not applied till 

date for the said permission. 

9. That, this plaintiff, left with no option, sent to all the defendants a 

pleader’s notice dated 26-3-07 through his advocate. The defendants 

received the notice but chose to remain silent and did not bother to make 

any reply. In the said notice this plaintiff had requested the defendants to 

obtain the necessary permission and on accepting the balance price of Rs. 

20,000/- to execute and register the required sale deed for the scheduled 
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land within fifteen days from the date of receipt of the same. The plaintiff 

cautioned the defendants that in case of default by them, he would be 

compelled to institute suit against them all as heirs and legal 

representatives of the deceased, Prasanta Kumar Borah, for specific 

performance of the above contract for sale of land as aforesaid with costs 

of such suit without further reference. However, the defendants did not 

act as per requests made in the aforesaid notice. 

10. That, on 23/05/07 the plaintiff saw to his utter surprise the defendant No. 

1 along with his son-in-law (Jowai) stocking bamboo on the suit land with 

a view to  making fence around the same. Immediately, this plaintiff went 

to KacharigaonPolice Out Post and submitted a written FIR. The Police, 

however, did not take action, Sonitpur, with a written complaint sent 

through registered post. On receipt of the said complaint the same was 

forwarded by the Office of the S.P. Sonitpur, to the Kacharigaon Police 

Out Post and ultimately the police on the basis of the said complaint 

intervened. On the intervention of the police the said defendant No. 1 

refrained from her illegal acts. 

11. That, if the defendants don’t sell the land to the plaintiff, the 

plaintiff will suffer irreparable injury as he shall not be able to   

purchase a similarly situated land because of sky high price 

escalation. Moreover, the suit land is preferable because of its 

close proximity with the plaintiff’s own land.  He is, therefore, 

entitled to enforce the specific performance of contract of sale of 

the suit property, as settled, at a consideration of Rs. 1,20, 000/- 

(Rupees one lakh twenty thousand) only. 

12. That, if for any unforeseen reason or for any change in the 

circumstances, it becomes difficult/impossible to enforce specific 

performance of the contract, this plaintiff prays alternatively for a decree 

for refund of the amount he advanced, i.e., Rs. 1, 00,000/- (Rupees one 

lac) to late Prasanta Kumar Borah, the predecessor-in-interest of the 

defendants on 14-06-2000 along with interest  and for granting him 

special damages to be quantified by the Court keeping in mind the 

relevant factors.  
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13. That this suit is in time. If, however, the  Court comes to the conclusion 

for any reason that the suit is barred under the law of limitation then the 

plaintiff claims for exemption of the suit from the application of such law 

in view of the facts narrated herein above. Evidently, he had been waiting 

on the advice of the defendants more particularly of the defendant no. 1 

who is none other than his own sister-in-law. The defendants were 

supposed to obtain necessary permission immediately after mutation of 

their names on 02-01-07 and after measurement officially of the land 

done on 07-02-07. However, they (particularly the defendant No. 1 on 

whose advice the others act) did not keep their promise. Hence, Plaintiff 

sought reliefs. 

14. The Defendants appeared and submitted Written Statement. The 

facts as put forward by them:- 

That, the suit is barred by limitation. That, according to plaint averment 

alleged contract for sale took place on 14-06-2000. But the plaintiff has 

filed the suit on 7-1-08 i.e. after lapse of 8 years.That, though it is true 

that the Plaintiff and Defendants are relatives and both are brothers but it 

is absolutely false that Late Prasanta Kumar Borah entered into a written 

contract for sale of land under Plaint schedule at Rs. 1, 20, 000/- (Rupees 

One Lacs Twenty Thousand) only on 14-6-2000.  

15. That, at the relevant period said Prasanta Kumar Boras was 

suffering from cancer and his health deteriorated in the month of 

June 2001 and at that time he could not speak due to his mouth 

cancer. That said Prasanta Kumar Borah died on 13-08-2001. 

That said Prasanta Kumar Borah during his life time did not 

decide to sell the suit land to the plaintiff and actually he did not 

enter into any contract for sale of the suit land to the plaintiff. 

So, question of taking permission for sale of the suit land from 

the competent authority does not arise at all. 

16. That, the Plaintiff served pleader’s notice dated 8-7-02 with a 

request to obtain necessary permission and to execute deed of 

sale by accepting the balance consideration amount of Rs. 

20,000/- (Rupees Twenty Thousand) only. That after receipt of 

said notice the Defendant No. 1 met the Plaintiff and told him 
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that they will not execute and register any sale deed in favour of 

him for the suit land by accepting any balance consideration 

amount from him as there was no contract for sale of the suit 

land to him. But it is absolutely false that after receipt of said 

notice the Defendant No. 1 approached the Plaintiff and 

requested him to show the original agreement for sale and 

plaintiff never undertook to show her the original agreement for 

sale they lying with the sub-registrar. It is also absolutely false 

that the Defendant No. 1 found the signature of the deceased 

husband there and then she agreed to execute the necessary 

deed of Sale in favour of the Plaintiff along with her children .It is 

absolutely false and baseless that to make the Plaintiff belief about 

genuineness of her intention she handed over the possession of the land 

to her Plaintiff sometimes in August 2002. The Defendant No. 1 and her 

children never handed over the possession of the suit land to the Plaintiff 

sometimes in August 2002 or any point of time. That suit land is still  

in occupation of the Defendants. The suit land was never 

measured unofficially by HarenSaikia a lat Mandal at any point of 

time and it is absolutely false that on such measurement only 2 

Kathas of land were found in the possession of the Defendants 

which were handed over by them to the Plaintiff. The Defendant 

No. 1 never asked the Plaintiff to get the suit land officially measured and 

take back the remaining portion of the suit land at any point of time.  

 

17. That, it is absolutely false that the Defendant No. 1 requested the Plaintiff 

to first mutate names of all the Defendants in place of Late Prasanta 

Kumar Borah in the records of right so that necessary permission for 

sale/purchase could be obtain from the authorities. The Defendant No. 1 

never made any such request to the Plaintiff and it is also absolutely false 

that the Plaintiff accordingly extended all help and ran from pillar to post 

to get names of the Defendants in the records of right as claimed by him. 

The Defendants themselves had applied for mutation of their names in 

the record of right in place of Late Prasanta Kumar Borah and accordingly 
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their names were mutated. They did not take help of the Plaintiff in that 

matter.  

 

18. That ,if the Plaintiff had measured the land , then it was without the 

knowledge and consent of the Defendants and prior to such 

measurement no notice was served on these Defendants. It is absolutely 

false that land measuring 1 Katha 2 Lessas or any land forming part of 

the suit land was under occupation of Sri Surya Deka and he never 

handed over said portion of land as mentioned in para 6 of the Plaint.  

19. That ,Sri Bubul Bhattacharya never approached the Defendant No. 1 with 

a request to contribute some money to purchase the land for the 

approach path and the Defendant No. 1 never told him that as her 

husband already intend into an agreement to Sale the suit land to the 

plaintiff she was not require to contribute any money as she would not 

have any personal benefit . 

20. That, the Plaintiff served another pleader’s notice 26-03-07 to the 

Defendants. That neither the predecessor-in-interest of the Defendants 

nor the Defendant ever agreed to sell the suit land to the Plaintiff or mad 

any contract for sale of the suit land to the Plaintiff and the Defendants 

have denied to do so long year ago so the question of giving any reply to 

the Plaintiff against his aforesaid Advocate’s notice does not arise at all. 

 

21. That, it is true that the Plaintiff had falsely filed an FIR against the 

Defendants at the time of erecting bamboo fencing in the suit land which 

is their own land. Though police had investigated the matter and when 

they found that the suit land  belonged to the Defendants, hence did not 

take any steps and the Defendants bamboo fencing is still in the suit land.  

 

22. That, the Prasanta Kumar Bora was suffering from cancer and huge 

amount was necessary at that time for his treatment. Day by day is 

health was deteriorated and ultimately due to his mouth cancer his 

speaking capacity was lost. At that time there was no earning member in 

the Defendants family. Defendants No. 2 and 4 were minors at that time. 

Then the Defendant No. 1 requested the Plaintiff who is no other than the 
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younger brother of her husband to give financial help to tune of Rs. 

1,00,000/- (Rupees One Lac) only for the treatment of her husband. That 

at that time huge amount was needed for the said treatment. The Plaintiff 

though had agreed to pay the said amount to the Defendants as loan for 

the treatment of said Prasanta Kumar Bora but told the Defendant No. 1 

that as security of the said loan, a mortgage deed in respect of the suit 

land is to be executed by Prasanta Kumar Bora in favour of the Plaintiff. 

That as the money was urgently required the Defendant No. 1 without 

consulting her husband agreed to do so as she had no alternative to 

collect the said amount from other sources. Then on 14-06-2000 the 

Plaintiff had asked the Defendant No. 1 to take her husband to the office 

of the Sub-Registrar, Tezpur for execution and registration of the 

mortgage deed and also told her that within a short time she will be able 

to come back with her husband from the registrar office. Accordingly the 

Defendant No. 1 took her husband, take the signatures of her husband in 

the said typed deed and also took signature of the Defendant No.1 and 

thereafter registered the said deed.  The Plaintiff did not read over the 

contents of the said deed to the Defendant No. 1 and her husband was 

not in a position to understand. That said Prasanta Kumar Bora without 

knowing the contents of the said Deed put his signatures therein as per 

instruction of the Plaintiff and the Defendant No. 1 also believing the said 

deed as mortgage deed put her signatures therein as per instruction of 

the Plaintiff. Immediately after execution and registration of the said deed 

the Defendant No. 1 with her husband came back to their residence. 

That, said Prasanta Kumar Bora without knowing the contents of the said 

deed put his signatures therein as mentioned above. He never decided to 

sell the suit land at Rs. 1, 20, 000/- or any amount whatsoever to the 

plaintiff at any point of time.  

23. That, under the above facts and circumstances the Plaintiff is not entitled 

to get any decree against the Defendants in this suit and therefore 

prayed to dismiss the suit with cost . 

24. On the above pleadings the following issues were framed by my 

Learned Predecessor –in-office- 

1. Whether there is any cause of action for the suit? 
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2. Whether the suit is barred by limitation? 

2(A) If the suit is barred by limitation, whether operation of the said 

limitation can be exempted? 

3. Whether predecessor in interest of the defendants executed an 

Agreement for sale on 14.06.2000 or a deed of mortgage in respect of 

the the suit land? 

4. Whether the Plaintiff is entitled to a decree as prayed for? 

5. To what relief/reliefs the parties are entitled to? 

 

25. During trial, Plaintiff side led evidence of 5 Witnesses. Defendant 

side led evidence of 2 Witnesses. All the witnesses were duly 

cross-examined. I have also perused the materials and 

documents available in the case record. I have heard Arguments 

advanced by Learned Counsel for Plaintiff side. 

 

26. DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

In the following lines issue wise discussion and appreciation of the 

materials on record is made in order to arrive at a definite finding with 

regard to the issues in this suit. 

27. ISSUE No.3: 

The Plaintiff claimed that predecessor in interest of the defendants 

executed an Agreement for sale on 14.06.2000 , however, the defendant 

claimed that it was a mortgage deed in respect of the the suit land. 

Perused the deed in question which is exhibited by the Plaintiff as Ext.1. 

The recital of the said deed reveals that it was a deed for agreement for 

sale. D.W1 i.e.Defendant No.1 has admitted the signatures on the said 

deed to be that of her late husband. However, she denied that she had 

knowledge that it was a deed for agreement of Sale. Further, she has 

admitted that she was handed over Rs.1 lakh by the Plaintiff, who is her 

brother in law after the said execution in the year 2000. Further P.W.1, 

P.W.2 and P.W.4 has admitted the signature of the executant in Ext.1 and 

P.W.2 and P.W.4 has stated that said signature was put in their presence. 



 

11 

 

Therefore, it is safely concluded that the deed in question is an 

agreement of sale and not a mortgage deed which the predecessor in 

interest of the defendants executed an Agreement for sale on 

14.06.2000. 

DECISION: This issue is settled in affirmative in favour of the 

Plaintiff. 

 

28. ISSUE No.2:  

The Defendant claimed that the suit of the Plaintiff is barred by law of 

Limitation as according to plaint averment alleged contract for sale took 

place on 14-06-2000. But the plaintiff has filed the suit on 7-1-08 i.e. 

after lapse of 8 years. 

Now, on this point perusal of the Ext.1 reveals that , it is specifically 

mentioned in the agreement that within a period of six months the 

predecessor in interest of the defendants from 14.06.2000 will execute a 

deed of sale in favour of the Plaintiff by paying the balance amount of 

Rs.20,000/-.However, the deed was unexecuted within the six 

months due to deteriorating health condition of the Late 

Prasanta Kumar Borah and subsequently he died on 13-08-2001. 

29. Thereafter, the plaintiff approached the defendants with the balance 

consideration money with request to execute the Deed of Sale. The 

defendants, however, failed to honour his legitimate demand. Finding no   

way out, this plaintiff caused service of a pleader’s notice dated 08-07-02 

upon  all the defendants with request to them to obtain necessary 

permission and then to execute the Deed of Sale by accepting the 

balance consideration amount of Rs. 20,000/- (Rupees twenty thousand) 

only. All the defendants received the said notice on 15-7-02 as is 

apparent from their respective signatures with date there  under on the 

A/D card.  

That, on receipt of the said notice, Smti Bandana Borah, mother of the 

other  defendants, approached the plaintiff with a request to show the 

original Agreement of Sale. The plaintiff showed her the original 

Agreement of Sale then lying with the Sub-Registrar. She found the 

signature of her deceased husband there and then she agreed to execute 
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the necessary Deed  of Sale in favour of this plaintiff along with her 

children. To make the plaintiff  believe that genuineness of her 

intention, she handed over the possession of the  land to the 

plaintiff sometime in August 2002.The land was measured 

 unofficially by Haren Saikia, a Lot Mandal by profession 

(now expired) and on such measurement only 2 Kathas of land 

were found in the possession of the defendants which were 

handed over by them to the plaintiff. The land was  unofficially 

measured as the official map of land survey was unavailable at that 

 time in the office of Circle Office, Tezpur. It was obvious that 

remaining land was under encroachment by the neighbours. Hence, Smti 

Bandana Borah asked the plaintiff to get the suit land officially measured 

and take back the possession of the remaining area of the suit land.  

Now, on the above contention of the Plaintiff that Bandana 

Borah handed over possession of the suit land is denied by the 

defendant side. To prove the claim Plaintiff has not forwarded 

any witness who has affirmed his claim that defendant No.1 has 

handed over possession of the suit land in August, 2002. 

Further, D.W.1 i.e. Defendant No.1 during her cross-examination 

stood by her statement that suit land was in her possession and 

she never handed over possession of the suit land to the 

Plaintiff. 

Now, the point which needs attention is the fact that Defendant 

has admitted of receiving Pleader’s notice on 08.07.2002 and 

they refused to execute any deed in respect of the suit land. 

Now, when Plaintiff’s claim is not sustained that suit land’s 

possession was handed over to him by defendants , than 

naturally the adverse claim of the defendant that they refuse to 

execute any deed in favour of the Plaintiff holds good. 

Therefore, the cause of action for the suit is held to be counted 

from the month of July, 2002 as no specific date of refusal is 

stated . Now, as per Article 54 of the Limitation Act, 1963 “For 

Specific Performance of a Contract: Three years from the date 
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fixed for the contract, or if no such date is fixed, when the 

Plaintiff has notice that performance is refused. 

In the instant case, six months from execution of Ext.1 the date 

of limitation will start and if we consider the second limb of the 

Article 54 , it will be from the date of refusal , which the Plaintiff 

has knowledge.  

Therefore, as per the calculation, the period of limitation ends in 

2005 , if we count from July, 2002. Hence, considering that the 

suit is filed in 2008, it is barred by law of limitation. 

DECISION:This issue is settled in affirmative against the 

Plaintiff. 

30. ISSUE No. 2 A:  

The Plaintiff has sought exemption from the laws of limitation on grounds 

of  the prevailing circumstances as narrated in the plaint , which states 

that The defendants, however, failed to honour his legitimate demand. 

Finding no way out, this plaintiff caused service of a pleader’s notice 

dated 08-07-02 upon  all the defendants with request to them to obtain 

necessary permission and then to execute the Deed of Sale by accepting 

the balance consideration amount of Rs. 20,000/- (Rupees twenty 

thousand) only. All the defendants received the said notice on 15-7-02 as 

is apparent from their respective signatures with date there  under 

on the A/D card.  

31. That, on receipt of the said notice, Smti Bandana Borah, mother of the 

other  defendants, approached the plaintiff with a request to show the 

original Agreement of Sale. The plaintiff showed her the original 

Agreement of Sale then lying with the Sub-Registrar. She found the 

signature of her deceased husband there and then she agreed to execute 

the necessary Deed of Sale in favour of this plaintiff along with her 

children. To make the plaintiff  believe that genuineness of her 

intention, she handed over the possession of the  land to the 

plaintiff sometime in August 2002.The land was measured 

 unofficially by HarenSaikia, a Lot Mandal by profession 

(now expired) and on such measurement only 2 Kathas of land 
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were found in the possession of the defendants which were 

handed over by them to the plaintiff. The land was  unofficially 

measured as the official map of land survey was unavailable at that 

 time in the office of Circle Office, Tezpur. It was obvious that 

remaining land was under encroachment by the neighbours. Hence, Smti 

Bandana Borah asked the  plaintiff to get the suit land officially 

measured and take back the possession of  the remaining area of the suit 

land.  

32. That, she also requested the plaintiff to first mutate names of the 

defendants  replacing the name of deceased Prasanta Kr. Borah in the 

records of right so that necessary permission for sale/ purchase could be 

obtained from the authorities.  When the defendants formally 

applied, the plaintiff accordingly extended all help and ran from pillar to 

post to get names of all the defendant mutated in the Record of Rights 

(Jamabandi) which was finally done on 02-01-07. 

33. That, the plaintiff remained in contact with Office of the Circle Office, 

Tezpur, to get the land measured. The map remained unavailable for 

quite sometime. Even thereafter because of election for legislative 

assembly in the State and for rainy  season the land could not be 

measured. Ultimately, this plaintiff got the entire land of Dag No. 

729 measured officially on 07-02-07 with the help of revenue 

officials and fixed RCC posts on each side of boundary 

demarcating the entire land which comprised of land belonging 

to the predecessor-in-interest of the defendants and his own 

land. Both land are adjoining each other. The remaining suit land 

was found on measurement in the possession of one Sri 

SurjaDeka. He handed over possession of around 1 katha 2 

Lessas of the land forming part of the suit land.  

34. That, near the suit land there are other plots of lands belonging 

to the heirs of late Hem Kanta Borah, the heirs of late 

ShishuKanta Borah and the heirs of Late Haren Borah. To have 

an approach path measuring around 100 (feet) in length,  all the 

above heirs together purchased through different kutcha deed 

lands from  different vendors in the months of August- 
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September, 2004. As the defendants had not executed any Deed 

of Sale against the suit land in favour of this plaintiff, Sri 

BubulBhattacharjee (who looked after the purchases) 

approached her with a request to contribute some money to 

purchase the land for making the approach path. Smti Bandana 

Borah replied to him that as her husband had already entered 

into an agreement to sell the suit land to this plaintiff, she was 

not required to contribute any money as she would not have any 

personal benefit.  

35. That, after completion of the above formalities  and despite repeated 

requests by the plaintiff, all the defendants have failed to obtain 

necessary permission for sale/ purchase of land. They have not applied till 

date for the said permission. 

36. That, this plaintiff, left with no option, sent to all the defendants a 

pleader’s notice dated 26-3-07 through his advocate. The defendants 

received the notice but chose to remain silent and did not bother to make 

any reply. In the said notice this plaintiff had requested the defendants to 

obtain the necessary permission and on accepting the balance price of Rs. 

20,000/- to execute and register the required sale deed for the scheduled 

land within fifteen days from the date of receipt of the same. The plaintiff 

cautioned the defendants that in case of default by them, he would be 

compelled to institute suit against them all as heirs and legal 

representatives of the deceased, Prasanta Kumar Borah, for specific 

performance of the above contract for sale of land as aforesaid with costs 

of such suit without further reference. However, the defendants did not 

act as per requests made in the aforesaid notice. 

37. That, on 23/05/07 the plaintiff saw to his utter surprise the defendant No. 

1 along with his son-in-law (Jowai) stocking bamboo on the suit land with 

a view to  making fence around the same. Immediately, this plaintiff went 

to Kacharigaon Police Out Post and submitted a written FIR. The Police, 

however, did not take action, Sonitpur, with a written complaint sent 

through registered post. On receipt of the said complaint the same was 

forwarded by the Office of the S.P. Sonitpur, to the Kacharigaon Police 

Out Post and ultimately the police on the basis of the said complaint 



 

16 

 

intervened. On the intervention of the police the said defendant No. 1 

refrained from her illegal acts. 

38. Now, from the discussion and decision reached in issue No.2 it is 

clear that Plaintiff was not handed over possession of the suit 

land in 2002. Further, to prove the facts of year 2004 the Plaintiff has 

brought P.W.5 Bubul Bhattacharjee, whom the Plaintiff has claimed to 

have taken active participation for an approach path measuring 

around 100 (feet) in length, through different kutcha deed lands 

from the heirs of late Hem Kanta Borah, the heirs of late 

ShishuKanta Borah and the heirs of Late Haren Borah and 

 different vendors in the months of August- September, 

2004. As the defendants had not executed any Deed of Sale 

against the suit land in favour of this plaintiff, Sri Bubul 

Bhattacharjee (who looked after the purchases) approached her 

with a request to contribute some money to purchase the land 

for making the approach path. Smti Bandana Borah replied to 

him that as her husband had already  entered into an 

agreement to sell the suit land to this plaintiff, she was not 

required to contribute any money as she would not have any 

personal benefit.  

39.  Now, perusal of P.W 5’s evidence reveals that he has exhibited 

the kutcha Sale Deeds in respect of the approach path. However, 

he is not a party in any of the Kutcha deeds  Ext.14 (1 to 6) and 

it is not understandable from the laid facts as to who has 

authorize him to act as an agent of any of the executants of the 

deeds or by what authority he holds the custody of the said 

deeds? 

40. Therefore, the testimony of P.W.5 is held not to be cogent 

enough , to explain the circumstances that defendant gave away 

possession of the suit land to Plaintiff and that she was having 

no interest over the suit land. Now, considering the above, it is 

held that since 2002 Plaintiff has been refusing to execute any 

deed in favour of Plaintiff, the circumstances of 2004 are not 

convincing and therefore, the subsequent circumstances of 2007 
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which are beyond 2 years when limitation ends in 2005 , does 

not hold good ground for giving exemption to the Plaintiff from 

the prescribed period of limitation. 

41. Learned Counsel for the Plaintiff, while advancing arguments 

relied on the decisions of Hon’ble Gauhati High Court in AIR 

2011 Gauhati 56, where it was held that –“the general rule being 

the exemption must be pleaded in the plaint and the burden of 

proof, on the subject of limitation is on the Plaintiff. Such, 

ground cannot be taken for the first time in Second Appeal.”   

42. Now, in the present suit, the ground of exemption is taken by 

the Plaintiff in the plaint itself, however, considering the above 

discussion it is held that ground of exemption sought, which is 

the burden of the Plaintiff to prove , has not been proved in the 

present suit.  

43. Learned Counsel for Plaintiff has also relied on other decisions –

AIR 2007 Gauhati 132, AIR 1999 Kerela 355, AIR 1974 Gauhati 

65 and AIR 2006 SC 3672. However, the said decisions are not 

relevant to the matter in hand. 

44. Although the Plaintiff has brought an official witness as P.W.3 to 

explain the circumstances that formal notice was sent to 

adjacent plot owners for demarcation of boundary, but that itself 

is not sufficient to prove the exemption on limitation period, 

considering the time period from 2002 to 2007. Further, Surjya 

Deka who has deposed as DW.2 has denied handing over 

possession as claimed by the Plaintiff. 

45. Hence, held that the suit is barred by limitation and operation of 

the said limitation cannot be exempted. 

DECISION: This issue is settled in negative against the Plaintiff. 

46. ISSUE No.s1, 4 & 5: 

In view, of the above discussions it is held that the suit is barred by 

limitation, therefore, there is no cause of action for the instant suit and as 

such the Plaintiff is not entitled to any relief or decree as prayed for. 
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ORDER  

47. In view of the discussions made above and the decisions reached 

therein, the suit of the Plaintiff is dismissed on contest with cost. 

 

48. Prepare decree accordingly. 

 

Given under my hand and the seal of this court on this the 

5th day of  December, 2017 at Sonitpur. 

 

        
                         Pooja Sinha           

Munsiff No.1, Sonitpur 

Dictated and corrected by me 

 
 
              Pooja Sinha 

Munsiff No.1, Sonitpur. 
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APPENDIX 

 Plaintiff’s Witnesses: 

 P.W.1- Sri Someshwar Bora. 

 P.W.2- Sri Nayanmoni Das. 

 P.W.3- Hiren Raj Bharali. 

 P.W.-4 Sri Mihir Kr. Borah 

 P.W.-5 Sri BubulBhattacharjee 

 

 Defendant’s Witnesses: 

1.D.W.1- Bandana Borah 

2. D.W.2- SurjyaDeka 

 

 Plaintiff’s Exhibits: 

1. Ext-1- Certified copy of Registered Agreement of Sale of land (No. 745 of 

2000) 

2. Ext-2- Copy of the notice issued by Circle Officer, Tezpur Revenue Circle, 

intimating therein the date to demarcate the whole Dag No. 729 of P.P. No. 379. 

3. Ext-6- Certified copy of Jamabandi of P.P. No. 379(new). 

4. Ext-7-  Pleaders notice dated 08/07/02 sent ot all the defendants. 

 Ext-7(i) to (iii)- signatures of Ld. Advocate. Sri T.K. Maitra. 

5. Ext-8(1) to (4)Postal receipt. Ext-8(5) to (8)- A/D Cards received by 

defendants. 

6. Ext-9- Pleaders notice dated 26/03/07.  

7. Ext-10(1) to (3) are the three A/D cards signed by defendants. 

8. Ext-11-FIR dated 23/05/07. 

9. Ext-12-Complaint sent through post to SP, Sonitpur, on 24/05/07. 

10.Ext-13- Postal receipt No. 11513. 

11. Ext-14(1) to 14(6)- six kutcha sale deeds executed on two dates. 

 

Defendant’s Exhibits: 

None 

              Pooja Sinha 
Munsiff No.1,Sonitpur 


